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Race and the Fourth 
Amendment: The Past and 
Future of Litigation 
Strategies

Daniel S. Harawa

The Absence of Race in 
Seminal Fourth 
Amendment Cases

Florida v. Bostick

Illinois v. Wardlow

United States v. Drayton
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Florida v. 
Bostick

● Was race relevant to whether Mr. 
Bostick felt free to leave when two 
armed officers approached him on a 
bus?
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Illinois v. 
Wardlow

● Was race relevant when Mr. Wardlow 
ran at the sight of a Chicago police 
caravan?

5

United States 
v. Drayton

● Was race relevant when Mr. Drayton 
consented to armed officers asking if 
they could search his body?

The Litigation of Race in 
the Lower Courts

State v. Sum

United States v. Washington

United States v. Miles
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State v. 
Sum

● Washington Supreme Court considers 
race as part of the seizure analysis.
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Commonwealth 
v. Warren

● Massachusetts Supreme Court  
considers race when deciding the 
relevance of flight from police. 
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United States 
v. Washington

● Ninth Circuit considers race when 
deciding the voluntariness of 
consent.
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What to Do Post 
Student for Fair 
Admissions?
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Understanding 
SFFA

Three key concerns 
animate the decision:

● Stereotyping 
● Administrability 
● Discrimination

“
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“Deeming race 
irrelevant in law does 
not make it so In life.”
-Justice Ketanji Brown Jackson

10

11

12


